5. SUBDIVISIONS
AIRRIGHTS
KANATA REGIONAL SHOPPING CENTRE

COMMITTEE RECOMMENDATIONS

That Council approve:

1

That the air rights located beyond 5.5 metres above Blocks 3 and 4, Plan 4M -
921 be declared surplusto Regional needs,

The granting of a kase for the air rights (above 5.5 metres) over Block 4,
Plan 4M-921 to Penex Kanata Limited for a period of ninety-nine years at
nominal consideration with the Penex having the option of renewing the lease
for two, twenty-five year periodsat fair market rent;

That the Region grant to Penex Kanata Limited an option to acquire the air
rights (above 5.5 metres) over Block 3 at fair market value with such price to
be agreed upon between the Region/new City and Penex, or, in the absence of
agreement, as determined by an arbitrator;

Penex shall have until the expiration of two years following the earlier of the
completion of the congtruction of the Trandtway sation or the park and ride
at theregional shopping centre siteto exer cise the option.

DOCUMENTATION

1

Joint A/Regiond Solicitor and Planning and Deve opment Commissoner’s report
dated 11 Oct 00 isimmediately attached

Extract of Draft Corporate Services and Economic Devedopment Committee

Minute, 17 Oct 00, immediatdy follows the report and includes a record of dl
votes.
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SUBJECT/OBJET SUBDIVISIONS- AIR RIGHTS

KANATA REGIONAL SHOPPING CENTRE

DEPARTMENTAL RECOMMENDATIONS

That the Corporate Services and Economic Development Committee recommend Council
approve

1.

That the air rights located beyond 5.5 metres above Blocks 3 and 4, Plan 4M-921 be
declared surplusto Regional needs;

Thegranting of aleasefor theair rights (above 5.5 metres) over Block 4, Plan 4M -921
to Penex Kanata Limited for a period of ninety-nine years & nominal congderation
with the Penex having the option of renewing the lease for two, twenty-five year
periodsat fair market rent;

That the Region grant to Penex Kanata Limited an option to acquire the air rights
(above 5.5 metres) over Block 3 at fair market value with such priceto be agreed upon
between the Region/new City and Penex, or, in the absence of agreement, as
determined by an arbitrator;

That Penex shall have until the expiration of two years following the earlier of the
completion of the congruction of the Trandtway gation or the park and ride at the
regional shopping centre Steto exercise the option.



BACKGROUND

Commencing with the earliest discusson of the detailed officid policies for the Kanata Town Centre, the
Region has supported a compact development form for the regiona shopping centre. To encourage this
development form, in their comments in 1993 on Kanata Officid Plan Amendment No. 24, Regiond

daff recommended that policies be included in the amendment to permit development over the
trandtway and trangtway platformsin order to promote a compact and intensve development form.

The 1997 Regiond Officid Plan amilarly providesin Policy 3.2.12 that the Region shdll:

...encourage the creation of a community core as a focd point for the new development or
redevelopment area by:

a) enabling the core to develop over time as a compact, mixed-use, pededtrian, cydist and
trangt-friendly activity node

Findly, Kanata Officid Plan Amendment No. 51, gpproved in the context of the recent hearings on
commercid policesin the City of Kanata permits development & the Regionad Shopping City by way of
an air rights agreement.

DISCUSSION

The Region acquired Block 4 on Plan 4M-921in 1994 at a price of one dollar for trangtway purposes
through conditions of subdivison approva. Block 3 was dso acquired in 1994 for a park and ride by
purchase for a congderation of $1,650,000. The terms of the acquisition of Block 4, as provided in the
subdivison agreement, date that the ‘Region covenants and agrees to trandfer the lands which are
aurplus to the trangtway needs abutting Block 4 on the Plan of Subdivison to the Owner for nomind

congderation." It is condstent with the terms of this subdivison agreement that the portion of Block 4
not required for Regiond purposes, i.e. that above 5.5 metres, would be granted to Penex for nomind

congderation.

With respect to Block 3, while the intengfication of this Site, dlowing for a park and ride, is conasent
with Regiond and Kandta officia plan palicy, given that the Region paid the full market vaue for this
gte it isthe opinion of g&ff thet it is necessary to ensure that the fair market vaue for the arr rights over
Block 3 is pad to the Region. While it has not been possible to dete to reach agreement with Penex as
to the vaue of the air rights, Penex has requested that some degree of certainty be provided that it will
be able to acquire the arr rights.

An gpproach that meets the objective of providing compensationa market vaue to the Region while
aso providing certainty to Penex is the granting of an option to purchase. Under this scenario, Seff,
with the concurrence of Council, would indicate the price a which the Region/new City was prepared
to I thearr rights over Block 3. A period of negotiation would follow. In the event that an agreement
with respect to price is not reached, the question of price would be referred to an arbitrator for a find
dedson.



To provide atime limit to the option, Penex would be given until the expiration of two years following
the earlier of the completion of the condruction of the trandtway daion or the park and ride at the
regiond shopping centre Ste to exercise the option.

PRINCIPLES OF AIR RIGHTS AGREEMENT

The air rights agreement provides that the interest leased to Penex Kanata shdl be five and one- hdf
metres above the highest point of the platform, the bus lanes or the park and ride area. The location of
the highest point is of course not known a thistime. Therefore, if prior to the condruction of the
trangtway ether the Region/new City of Ottawa or Penex wish to conclusvely determine the point of
commencement of the ar rights, the agreement provides a process of negotiation by which the parties
can agree as to the point or refer the matter to arbitration. In either event the agreement dates thet the
location of the highest point of the platform, bus lanes and park and ride shal be based upon the
goproach a reasonably prudent engineer acting for a municipdity would congder in desgning a
Trandtway dation and a park and ride a the locations contemplated.

Saff note that five and one-haf metres would be sufficient dearance for light rail wereiit to be extended
tothisste.

NEW CITY OF OTTAWA

The encouragement of intengve devdopment a the Kanata Regiond Shopping Centre Ste is conggent
with the officd plans of the Region and the City of Kanata. The lease of ar rights will therefore not
have any negdive impact on the new City.

OTTAWA TRANSITION BOARD

The ar rights agreement and granting of the option will require the goprova of the Ottawa Trangtion
Board.

FINANCIAL IMPACT

Should the Region/new City of Ottawawish to proceed with the determination of the precise location of
the base of the air rightsin advance of Penex, then it will incur minor cogts (<$10,000) in o doing.

Should Penex determine to exercise the option for the air rights over Block 3, such will represent a
revenue to the new City. As described above, the amount of the revenue will be determined by
agreement, or falling agreement, arbitration.

Approved by Approved by
E.A. Johnston N. Tunnacliffe, RPP, MCIP
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SUBDIVISIONS***

AIR RIGHTS

KANATA REGIONAL SHOPPING CENTRE

- Joint A/Regiond Salicitor and Planning and Development Commissoner’'s
report dated 11 Oct 00

Mr. Dennis Eberhard, Assistant Vice-President, Pen Equity Management Corporation,

spoke to the Gommittee on this matter.  Mr. Eberhard addressed report recommendeation
nos. 3and 4.

As background, Mr. Eberhard reported that in 1997 Pen Equity entered into discussons
with the Region to obtain the ar rights over the park and ride fadlity and the trangt
lands. He dated that in May 1997, Pen Equity received a letter from Regiond Planning
gaff that outlined the principles of the ar rights over the pak and ride fadlity. The
Spesker pointed out the letter stated Pen Equity would receive the air rights for both the
park and ride and trangt lands & a nomind congderation.  Mr. Eberhard continued to
explan an agreement was drafted and findized two years ago, however, the parties have
snce been trying to define the agreement sthedules The spesker stated in July 2000,
Pen Equity expressed concern with the long negatiations, noting the importance for a
resolution and the need for Pen Equity to be able to incorporate the ar rights into ther
future marketing desgn of the shopping center. Mr. Eberhard reported Pen Equity was
informed in July 2000 that the Propety Sevices Divison had not reviewed this
agreement and the Region now assessed that there was congderable vdue to the ar rights
over the pak and ride fadlity  (Block 3). He expressed concern and surprise a this
datement, referencing the need to redraft the agreement to incorporate the conditions as
st out in the report, and the change in daff’s opinion with regard to the ar rights over
Block 3.  Mr. Eberhard dated it was aily in the lagt three months thet saff had decided
some vaue should be assgned to Block 3, noting the figure from an goprasd was not
disclosed to him.  In dodng, Mr. Eberhard emphasized air rights was a very expensve
and chdlenging development to undertake, and Stated the air rights should be provided at
a nomnd amount. He added the origind planing raionde for the nomind
condderation was that high-dendty development in and around a trangt facility would be
benefidd for the Region and support the large investment in the trangt fadlity and
sysdem. Mr. Eberhard requested Committee to support the origind agreement and urged
for dosure on theissue.

***NOTE: TRANSI TION BOARD APPROVAL WILL BE REQUIRED FOLLOWING COUNCIL
CONS DERATION OF THIS I TEM
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Councillor Munter reported he had spoke with Pen Equity and daff and suggested a
compromise from the daff recommendaions and the request from Pen Equity. The
Councillor pointed out the Region purchased the land for the sole purpose of the
trangtway and park and ride.  Councillor Munter acknowledged the desre for gaff to
attempt to recover the expenditure, however, he referenced the origind 1997 Regiond
pogtion in that there was a public interegt in this initiive.  As a compromise, Coundillor
Munter suggested Pen Equity have access to the ar rights over Block 3 for nomind
condderdtion for three years following the condruction of the transt fadlity. He
recommended a the end of the three years, if Pen Equity has not developed the space,
then the Region had the right to put forward a request for proposd to obtain another
deveoper and Pen Equity could not frugtrate the process.

Councillor Mellleur dated it was an objective of the trandtway sydem to build an
employment center near by. The Coundillor acknowledged gaff's opinion that the ar
rights were of mongary vdue however, she daed she wished to see the Pen Equity
project advance. Coundillor Meilleur moved a Motion outlining the Munter compromise.

Councillor Cantin agreed with the gaff opinion the ar rights were of vaue and inquired
what the vdue was. T. Marc, Manager, Planning and Development Law, confirmed there
was ubgantid vaue to the lands however, he could not disdose a figure. He reported
Block 4 was acquired subject to a subdivison agreement that specificaly daed the ar
rights would be granted for $1.00. Although, with respect to Block 3 (the park and ride
fadility), Mr. Marc dated the Region had paid $1.65 million for the lands. ~ Coundillor
Cantin referenced the Gloucester Shopping Centre / Blar trandt fadlity and the Glen
View Pak and Commerce buildings. He wondered how those projects were dedt with
and noted the need for congagency. With respect to the three-year term, the Coundillor
fdt it wastoo long.

In the asence of Char Chiardli, Coundillor Loney moved into the podtion of Acting
Chair for the remainder of the mesting.

Councillor van den Ham expressed his support for the saff recommendations and the
need to determine a vaue for Block 3. In response to an inquiry, Mr. Marc confirmed the
discussons with Pen Equity from 1997 to the soring of 2000 were on the bass tha
nomina congderation would be pad for both Blocks 3 and 4. However, Mr. Marc
dated there was no commitment & a high leved {senior gaff, Committee, Council or a
sgned agreement} that judified disposd of the ar rights over Block 3 for $1.00.
Therefore, he explaned daff changed their podtion and now beieves that given the
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substantid  expenditure for the property, market vaue should be assigned to the ar rights
over Block 3.

Councillor Beamish inquired about the condruction propossd by Pen Equity. M.
Eberhard reviewed the proposa, emphasizing the associaied chdlenges and expenses.
He acknowledged the prime location of the property with respect to the vaue however,
he referenced the redlity of incorporaing it into Pen Equity’s development and the need
to make it economicd and effective. Mr. Eberhard beieved the ar rights were a
sepaae issue from the purchase price pad by the Region when they acquired the
property for transportation purposes.

Councillor Hunter gated ar rights had vaue if there was a competitive market, noting
Pen Equity could use the ar rights whereas ancther company would actudly have to
build a structure and would lose their dollar advantage. He questioned the proposed high
vaue of the ar rights as suggested by gaff. Councillor Hunter referenced the 1997 |etter
and dated it should take precedent, noting the letter and commitments must have been
vetted for accuracy. He did not support the Malleur maotion, as the timing of the
trangtway was unknown. In addition, Pen Equity had the opportunity to move aheed a
this time with a proposed project but required some assurance with respect to the air
rights

Coundlllor Munter disagreed with the previous comments with respect to the land vaue
he reviewed the location of the property and rationde for its subgtantial vaue. However,
Coundillor Munter referred to the 1997 commitments and the public interest in having the
dte developed. He reviewed his compromise that if Pen Equity were unsucoessful with
their project, the Region would proceed with arequest for proposal.

Councillor Loney inquired on the dze of the proposed building. Mr. Eberhard
acknowledged the Pen Equity’s interest in e ar rights. However, he saed they could
not guarantee a building or the type of building at this time. He reterated the expense,
chdlenge and need for a paking dructure to be incorporated into the exiding
devdopment of the shopping centre.  The spesker further explained it might be Pen
Equity’s desire to incorporate the air rights into the marketing of the project to increase
tenant interest.  With respect to co-operating with another developer in the long term,
Mr. Eberhard dated Pen Equity would have to look dosdy a the impact on ther
operations.

Councillor Loney supported the notion tha a subdantid employment centre be

developed on the location to tie in with the trandtway. The Councillor supported the
nomina condderation for Block 3; however, he suggesed the need for some minimd
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requirements such as the assurance that a large employment centre would be congtructed,
referencing the public interest.  In response, Mr. Eberhard was not agreesble to this,
daing Pen Equity could not give up ther adlity to protect ther tenants and fadlities
from the encroachment of an adjoining development or their legd rights to the ownership
of the property.

Coundillor Cantin referenced the Gloucester Centre and the arangement to use some
parking space for park and ride purposes to encourage trangt users. He reviewed the
advantages to having people travel through the shopping centre.  However, the Coundillor
noted the difference in the type of devdopment i.e office towers. In response to a
question, Mr. Marc confirmed the land was sold to the Region for trangportation purposes
with no conditions atached. As a reault, the Coundillor did not support the Malleur
motion and moved to refer the issue to the new City of Ottawa Council.

Councillor Munter dated it was not correct to expect a developer to use dl ther retall
paking space. He referenced the need for reasonable accommodation through an
agreement and there would be some control, but not the ability for Pen Equity to block
the process Mr. Eberhard referenced outstanding issues such as access.  He reterated
the cost and chdlenges of the venture, sating to add the cost for the ar may make the
proposa uneconomical.

Councillor Beamish expressed his support for some comments mede by Coundllor
Munter as wdl as the daff podtion. However, he daed he could not support the
Meiller motion. He bdieved there was a vaue to the ar rights, which would only rise
over time and could be determined a a later time.  Councillor Beamish dated the Region
had an obligation to the taxpayer to be compensated for that vdue.  In dosng, the
Councillor referenced the unfortunate Stuation creeted by the 1997 letter. However, he
dated Pen Equity should have redized this letter held no find authority until gpproved by
Counail or through a 9gned agreement.  As another means to compromise and dlow Pen
Equity proceed with their marketing plans, Coundillor Beamish moved a moation as
outlined below.

Coundllor van den Ham suggested the red quedtion was the vaue of the ar rignts He
agreed there was a need to provide assurance to Pen Equity to dlow them to proceed with
their marketing. He expressed his support for the report recommendations as it provides
the guarantee Pen Equity will obtain the ar rights noting recourse to an ahbitrator, and
provides closure to theissue,

Councillor Cantin requested withdrawa of his referd motion, in support of the report
recommendations. The Committee concurred.
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Moved

by R. Cantin

That thisitem be referred to the New City Council for debate and congderation.

WITHDRAWN

Moved by M. Mellleur

Amend

2.

report recommendation no. 2 by adding Block 3, asfollows

The granting of a lease for the ar rights (above 55 metres) over Block 3 and
Block 4, Plan 4M-921 to Penex Kanata Limited for a period of ninety-nine years
a nomind condderation with the Penex having the option of renewing the lease
for two, twenty-five year periods & far market rent;

Replace report recommendation nos. 3 and 4 with the following :

3.

NAYS:
YEAS:

That the foregoing be subject to a legd agreement between the Region and Penex
Kanata Limited dlowing the Region to conduct a Request for Proposa for the
devdopment of these ar rights if Penex Kanata has not yet gpplied for and
received deveopment approvd within three years following the earlier of the
completion of the congruction of the Trandtway Sation or the park and ride a the
regiond shopping center dte, such legd agreement specifying that Penex Kanata
Limited can not unreasonably withhold its consent for access, egress and other co-
operation required for the development of the dte by a different developer, and
requiring hight dengity employment development.

LOST

D. Beamish, R. Cantin, B. Hill, W. Stewart, R. vandenHam ... 5
G. Hunter, A. Loney, M. Mdilleur ... 3
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Moved by D. Beamish

That the Corporate Services and Economic Deveopment Committee recommend thet
Council agree in principle that the concept of the development of ar rights over the
Kanata Town Centre Park and Ride Lot be supported, and that the staff be directed to
negotiate at the time of development proposd for suitable compensation.

LOST

NAYS: G. Hunter, A. Loney, M. Mélleur, R. vandenHam ... 4
YEAS D. Beamish, R. Cantin, B. Hill, W. Stewart ... 4

As the Beamish and Madlleur mations log, the Committee then conddered the daff
recommendstions.

That the Corporate Services and Economic Development Committee recommend
Council approve:

1 That the air rights located beyond 5.5 metres above Blocks 3 and 4, Plan 4M -
921 be declared surplusto Regional needs;

2. The granting of a lease for the air rights (above 5.5 metres) over Block 4,
Plan 4M-921 to Penex Kanata Limited for a period of ninety-nine years at
nominal condderation with the Penex having the option of renewing the lease
for two, twenty-five year periodsat fair market rent;

3. That the Region grant to Penex Kanata Limited an option to acquire the air
rights (above 5.5 metres) over Block 3 at fair market value with such priceto
be agreed upon between the Region/new City and Penex, or, in the absence of
agreement, as determined by an arbitrator;

4. Penex shall have until the expiration of two years following the earlier of the
completion of the congruction of the Trandtway sation or the park and ride
at theregional shopping centre siteto exer cise the option.

CARRIED

YEAS. R.Cantin, B. Hill, A. Loney, M. Mailleur, W. Stewart, R. vandenHam ... 6
NAYS:. D.Beamnish, G. Hunter ... 2



