
3. ROADS:  MINIMUM ROAD  MAINTENANCE STANDARDS

COMMITTEE RECOMMENDATIONS AS AMENDED

That Council:

1. Approve in principle the draft minimum road maintenance standards
attached as Annex “A”;

2. Advise the Ministry of Transportation that in Council’s opinion;

(a) A minimum standard for “road and bridge inspection” should be
included in the standards;

(b) It is believed that the minimum standards, with subsection 284(1.4),
will provide the intended liability protection for Municipalities;

(c) A Municipality may rely on subsection 284(1.4) and the minimum
standards to avoid liability, even if it adopts higher standards, and;

3. Forward to the Ministry of Transportation suggestions and comments about
specific standards as contained in this Report, in addition to the comments
received from the Regional Cycling Advisory Group (RCAG).

DOCUMENTATION

1. Joint Environment and Transportation Commissioner and Regional Solicitor report
dated 11 Mar 98 is immediately attached.

2. Extract of Draft Minute, Transportation Committee 18 March 1998 immediately
follows the report and includes a record of the vote.

3. Regional Cycling Advisory Group letter dated 18 March 1998.
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REGIONAL MUNICIPALITY OF OTTAWA-CARLETON REPORT
MUNICIPALITÉ RÉGIONALE D’OTTAWA-CARLETON RAPPORT

Our File/N/Réf. R.2.5.147
Your File/V/Réf.

DATE 11 March 1998

TO/DEST. Co-ordinator,
Transportation Committee

FROM/EXP. Environment and Transportation Commissioner
Regional Solicitor

SUBJECT/OBJET ROADS: MINIMUM ROAD MAINTENANCE STANDARDS

DEPARTMENTAL RECOMMENDATIONS

That Transportation Committee and Council:

1. Approve in principle the draft minimum road maintenance standards attached as
Annex “A”;

2. Advise the Ministry of Transportation that in Council’s opinion;

(a) A minimum standard for “road and bridge inspection” should be included in the
standards;

(b) It is believed that the minimum standards, with subsection 284(1.4), will provide
the intended liability protection for Municipalities;

(c) A Municipality may rely on subsection 284(1.4) and the minimum standards to
avoid liability, even if it adopts higher standards, and;

3. Forward to the Ministry of Transportation suggestions and comments about specific
standards as contained in this Report.

BACKGROUND
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Bill 86, which received Royal Assent on December 19, 1996, amends Section 284 of the
Municipal Act and in part, provides a new statutory defence for Municipalities in actions brought
against it for road non-repair.

Reference is made to the Ministry’s covering letter in Annex “A” which provides an overview of
the reasons for the new Section, and what the Ministry is looking for from Municipalities.  The
new section is a response by the Province to increasing concern by Municipalities about the recent
tendency of Courts to view the Municipality as a guarantor or insurer of its roads.  This was never
the intent of the Municipal Act; rather Municipalities should only be liable for damages where
they have failed to keep their roads in a “reasonable” state of repair, taking into account the
function and location of a particular road, and the means of the Municipality.

Subsection 284(1.4)

The new sub-section provides that if the Province establishes minimum road maintenance
standards, and they apply to the road and accident in question, and those standards have been met
by the Municipality, then the Municipality will not be liable.

The Standards

The Province, with the assistance of a Consultant, and a working group comprised of Ministry,
OGRA, and Municipal staff, worked throughout 1997 to create standards which would provide
Province-wide reasonable minimum standards of road maintenance.  After extensive public
consultation with Municipal staff and interest groups across the Province, the Ministry is now
seeking input from Municipal Councils.

As explained in the Ministry’s covering letter, the standards are based on a classification of roads
(derived from road function, posted speed, and road use), and provide standards for road
inspection, winter maintenance, roadways and shoulders, street lighting, grass and brush at
railway crossings, traffic control devices and structures.

There are some concerns about the minimum standards:

• they do not apply to sidewalks.  The Ministry’s position is that because of the difficulty of this
project it would deal with roads first.  Its intention is to monitor and review the proposed
standards, and in time, include a standard for sidewalk maintenance.

• there is a danger that minimum standards, established by Provincial legislation, will in time
become the “desired” standard and will eventually lead to a lowering of standards across the
Province.  This is not the intent, and it is anticipated that Municipalities will continue to set
individual standards in response to their own needs, public demands, and climatic conditions.

• it has been suggested that the Province could have achieved Municipal protection from
liability, not by the concept of minimum standards, but by re-writing the legislation to provide
that so long as a Municipality sets its own standards, and meets them, it will not be liable.  The
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Province opted instead for the minimum standards, perhaps because they provide a more
consistent and recognizable Province-wide level of road maintenance.

Staff recommends that Committee and Council forward to the Ministry the Regional
Corporation’s approval of the concept of Provincial minimum standards for municipal roads as a
means of avoiding liability.  However, there are some key issues on which Councils have been
asked to comment:

1. The need for an “inspection” standard.

2. Will the standards provide the intended liability protection?

3. Will a Municipality be held to its higher standards?

Staffs’ comments on each of the above are as follows.

An “Inspection” Standard

Some Municipalities are concerned that an inspection standard, no matter how minimal, will
create burdens they cannot meet.  Some do not inspect.  Some inspect major streets only.  Most
rely on the public or the police to advise of non-repair.  Inspection without a detailed form of
record keeping to support it is pointless from a liability point of view, and many are concerned
that they do not have the means or staffing to implement an effective record keeping system.

Staff’s position is that:

• “Inspection” is a key element in most non-repair litigation, and is often the determining factor
as to whether or not the Municipality kept its road in a reasonable state of repair.  The first
area examined by a Court is always “knowledge, inspection, and supporting records”, and it is
difficult to convince a Court that a road was maintained adequately, in the absence of an
inspection.

• Moreover, the obligation to maintain roads as it stands now, requires that a Municipality have
in place an adequate system of inspection, and record keeping.

• Accordingly, staff believes that “inspection” should be included as a standard, observance of
which will protect the Municipality from liability.

• Another reason for its inclusion as a standard is that the “response time’ in the standards is
predicated upon knowledge or awareness of the road condition.  An inspection standard will
avoid a Court finding that the knowledge should have arisen earlier than it did.
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Liability Protection

There remains some scepticism about minimum standards.  Will they be so “minimal” that the
Courts will refuse to consider them as providing a reasonable standard of care?  While the
standards might provide an almost fool proof defence if met, will they also guarantee liability if
they are not?  Is it possible to create a Province-wide set of standards which are meaningful?
How can those standards anticipate and accommodate all conditions?

While the project is a difficult one, staff believes this scepticism to be unfounded.

• The intent of the new legislation is clear and will bind the Courts.

• The standards are not so “minimal” as to be unreasonable.

• While the standards are something of a two-edged sword, and will make it difficult to argue
that road maintenance which falls short of the minimum standards was “reasonable in the
circumstances”, this is not a reason to reject the minimum standards concept.

Higher Standards

Will a Municipality which adopts standards higher than the minimum standards be able to use the
minimum standards as a defence if it falls short of its own higher standards?  Some are concerned
that a Municipality will be held to its higher standards where over the years that standard has
created a public expectation.  This reasoning is based upon principles of common law, by which it
can be argued that a driver will reasonably expect those higher standards to be met, and the
Municipality should reasonably anticipate that its driving public will drive according to those
expectations.

But the new Municipal Act subsection has changed the common law, in words that are clear.
Where the higher standards have not been met, but the minimum standards have been met, there
will be no liability.  Were it otherwise, a Municipality which fails to meet its higher standards may
be liable, whereas a Municipality which operates at the lower “minimum” standard would not.

REVIEW OF THE STANDARDS

Staff has reviewed each of the standards, and offers the following comments about some of them.
Where staff is of the opinion that a particular standard is appropriate, and can be met, it will not in
this report be the subject of any comments.  Staff will also endeavour to answer each of the four
specific questions which follow each of the standards (will the RMOC be able to meet the
standard? etc.) when forwarding Council’s position on the minimum standards to the Ministry.

(1) The response time in the standards, which is the time given to comply with a defect in the
road, should be the time in which remedial action is initiated, not completed.  It is understood
that the Ministry has attempted to deal with this in its definition of “address” which provides
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that a standard may be met by “signing” the defect until it is repaired.  However, signing the
defect may be inappropriate.

(2) Definitions, “address” - In some situations monitoring may be a means of addressing a
problem. It is sufficient that some defects be “monitored”.  For example, in standard 5.6.1
Structural distress, the structural “cracks, erosion, rot or noticeable deformation” may be
monitored rather than “signed or closed”, which may be inappropriate.

(3) Definitions, “Immediate” - it is important to ensure the standards recognize that an immediate
response, which is “without delay”, consider first, that available resources and staffing place
some limits on the ability to respond without delays and secondly, that multiple demands in
extraordinary or emergency situations also make it difficult to respond to them all without
delay.

(4) Definitions, “response time” - this might be changed to mean the time provided to “address”
the problem, which is defined, rather than “comply” which is not.

(5) Standard 5.1.1 “Routine Inspection” - structures such as bridges and culverts should be
excluded, as they are inspected much less frequently than required by this standard.  Perhaps
a separate “inspection” standard should be created for that part of the bridge or culvert which
is not the travelled portion, and times of 2 and 5 years respectively be set.

(6) Standard 5.1.2 “Winter Inspection” - the prescribed standard is met during precipitation, but
not on clear days.

(7) Standard 5.3.1 “Roadway Potholes” - First, bridges should be excluded as they are dealt with
in another standard.  Secondly, there is a concern with this standard, and others, that the
standard cannot be met during the “peak spring rebound period” which is a brief period of
extreme road movement and resulting road damage and disrepair.  The standard could allow
a Municipality to establish its own “peak spring rebound period” for which the standard
would not apply.

(8) Standard 5.3.2 - “Roadway and Shoulder distortion” - First, exempt bridges and approaches.
Secondly, exclude the Municipality’s “peak spring rebound period”; or alternatively, set a 30
day standard for road classes 1, 2 and 3.  Thirdly, change the specified deviation for road
class # 1 to 8 cm.

(9) Standard 5.3.3 “Roadway and Shoulder cracks” - there must be a “peak spring rebound
period” exception.

(10) Standard 5.3.4  “Roadway and Shoulder debris” - this standard should not apply to the
shoulder, whether paved or not.

(11) Standard 5.3.5 “Roadway and Shoulder Flooding” - should apply to the travelled portion
only, not the shoulder.  Secondly, this standard could not be met in heavy storm conditions.
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(12) Standard 5.3.6 “Roadway and Shoulder washouts” - First, the “peak spring rebound period”
should be exempted; and secondly, the 1 metre standard should be reduced to 30 cm., thus
reducing the obligation to repair.

(13) Standard 5.3.8 “Shoulder drop-off” - First, drop -offs at accesses and super elevated roads
should be excluded.  Secondly, the standard cannot be met on these roads with little or no
shoulder.

(14) Standard 5.4.2 “Grass and Brush height at railway crossings” - suggest 14 days for all classes
of road.

(15) Standard 5.6.1 “Structural distress” - the last sentence of the “description” might be changed
to read, “Typical signs of structural distress are cracks, vertical settlement, corrosion with
significant loss of material, rot, and noticeable deformation of members when under load”.

(16) Standard 5.6.2 “Concrete deck spalls” - First, as mentioned earlier, compliance might be by
“monitoring”, rather than only “immediate”.  Second, a better title might be, “Bridge decks:
Wearing surface distortions”.  Third, the description should be changed to, “Wearing surface
distortions are the cavities left in the bridge deck by fragments detaching from the upper
surface of the deck”.  Fourth, the standard should be changed to, “Where the surface
distortion on the roadway, measured from the surface top, exceeds the specified depth and
the area of the cavity exceeds 1000 cm2, it shall be addressed within the given response time”.
Fifth, delete the first chart and keep the second without title.

(17) Standard 5.6.3 “Protruding elements and surface discontinuities” - define “surface
discontinuity”.

CONCLUSION

The Province has amended the Municipal Act with the intention of limiting a Municipality’s
exposure to liability for the alleged non-repair of its roads.  It has done this by the introduction of
minimum maintenance standards which, if met, will protect the Municipality form legal action.
Staff recommends that Committee and Council support in principle the concept, and that the
suggestions and comments noted in this report with respect to particular standards be sent to the
Ministry.

Approved by Approved by
M.J.E. Sheflin J. Douglas Cameron
Environment and Transportation Commissioner Regional Solicitor

ELM/hm







































































Extract of Draft Minute
Transportation Committee
18 March 1998

ROADS:  MINIMUM ROAD  MAINTENANCE STANDARDS
- joint Environment and Transportation Commissioner and Regional
Solicitor report dated 11 Mar 98

The Environment and Transportation Commissioner indicated this report is in
response to a provincial initiative to introduce minimum road maintenance
standards.  He emphasized it is a minimum standard, but the standard staff will
apply will be that approved by Council.  The Solicitor confirmed that
municipalities will be required to meet the minimum standard in order to avoid
litigation and civil action.

The Commissioner referred to the written comments dated 18 March 1998
submitted by the Regional Cycling Advisory Group (RCAG) and agreed with the
suggestion that there be an item in the submission that indicates road maintenance
should be cognizant of the requirements for bicycle traffic.

Councillor Cantin was somewhat concerned about the use of “minimum” standards
as this could lead a municipality, during financial hardship, not to improve some
roads and in the end only leads to a poor road and an eventual rebuild of the
facility.  The Commissioner reminded Committee that at the last Council meeting,
(Item 3 of CSEDC Report 4) staff were instructed to bring forward a list of
additional expenditure reductions to offset the impact of provincial downloading.
He suspected that those options might not be in the not-too-distant future if the
menu of options is acted upon.

Councillor McGoldrick-Larsen was also very concerned about the province
suggesting the Region’s standards are set too high and that the minimum standards
they have established are reasonable and a way of cutting taxes because the
standards would be reduced.

Councillor Kreling questioned whether this will create more work for staff or
whether they are already carrying out similar reporting mechanisms as is proposed.
The Director of Infrastructure Maintenance responded by stating the quality and
detail of reports currently prepared by the Department would not meet the
standard indicated by the Ministry because there is not enough staff to fulfill the
proposed inspection and patrolling requirements.  The councillor viewed the
document as a standard and was not overly concerned with the word “minimum”
because he thought what was being proposed was a method that a municipality
may adopt to avoid liability arising from a civil action being brought against it as a
result of something happening on a Regional road.  The Solicitor indicated that the
standards were created as a result of requests from municipalities to reduce liability
and insurance costs from roads and he confirmed it was not to create road
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standards for municipalities, recognizing that those will differ from municipality to
municipality.

Councillor Legendre noted that this document had not been circulated to interested
groups in advance because the initial deadline set by the province did not allow for
such consultation.  However, in view of the recent extension of that deadline, he
felt there was now time to solicit input from those wishing to comment.  The
Commissioner confirmed that staff do want to receive such comments, as those
made by RCAG, and bring those to the attention of the province.  In this regard,
the councillor suggested that the report be circulated and when comments are
received, the report can be resubmitted to committee for a final consideration.  The
Solicitor explained that when Council sets its own standards public input is
encouraged; however, in this case, although comments could be invited, they
should more appropriately be made directly to the province.  Councillor Legendre
explained that public opinion assists committee members in formulating Regional
policies.

Brett Delmage, Citizens for Safe Cycling circulated copies of photographs
depicting hazards that existed on Regional roads and which could lead to cycling
accidents.  The cause of one of the crashes was due to the accumulation of sand at
the curb which is not considered debris according to the new standard and
therefore would discount any legal action against the municipality for that injury.
Mr. Delmage advised that Citizens for Safe Cycling do not believe the proposed
standards are consistent with the successful implementation of the Region’s
Official Plan because it will discourage cycling if that type of maintenance were to
occur in the future.  He recognized the extensive work already done with respect
to pavement management and the high quality of maintenance that currently exists.
Although he realized it was not the intent to lower road maintenance standards to
those established by the province as minimum, he was still extremely concerned
about it and was in fact quite surprised the report did not identify what the
potential liabilities are.  In this regard, he questioned whether this is a significant
issue the Region should be concerned about in order to put this proposed policy
into perspective.

Mr. Delmage related discussions he had with a representative from the Ministry,
who indicated to him that it would be too big a task to develop the policy to
include pedestrians, farm vehicles and bicycles although, as illustrated in his
photographs, it is clear there are a number of oversights with respect to
maintenance and cyclist traffic.  He informed committee that the Ministry
representative suggested interested groups relay their comments to them via the
municipality; he had also suggested the draft report be made available to
constituents and Mr. Delmage was therefore of the opinion that it was MTO’s
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view to encourage the Region to seek public input on this policy and forward that
to them.

Bruce Lowe, Ottawa Bicycle Club expressed his concern that this issue had not
been brought before RCAG earlier for comment and that he did not have an
opportunity to discuss it with the members of their board.  He indicated that
members of the Club cycle on almost every Regional road and have concerns about
maintenance standards at intersections and along the roads - in the past, a number
of them have had accidents as a direct result of poor maintenance at certain
intersections.  He would like an opportunity to discuss this further and provide
some comments.  The Commissioner encouraged the delegations to go directly to
the province, irrespective of what the Ministry had told them

Councillor Kreling opined that although the draft document may not be readily
accepted, if Council were to suggest that the Ministry increase the minimum
maintenance standards, it could result in more liability issues if there is an accident
on a Regional road. He suggested Council send its comments to the province on
what should be included in some minimum standards and then determine how it
will deal with the issue of roadway inspections.

Councillor Legendre suggested that the proposed provincial minimum maintenance
standards be circulated to interested groups for comment, with the report and
those comments to come back to the Committee in April.  Noting the short turn-
around between now and that meeting date, the councillor suggested the second
meeting in April (budget) would give groups more opportunity to provide input.
Other members of the committee were not receptive to that proposal and so
Councillor Legendre proposed that the report come back at the first meeting next
month.  The Committee Chair suggested the Motion also include a request for staff
to comment on the administrative level of monitoring that is being requested.

The committee briefly discussed what groups they wanted the report to be
circulated to, among which were people with disabilities and walking groups.  The
Commissioner reminded members the comments being sought are with respect to
the minimum standards being established by the province, and not those set by the
Region.  He agreed it was important that cyclists be covered in the document but
did not know if it required a wider distribution.  To alleviate this, Councillor
Meilleur suggested an amendment to the Motion to include that if a councillor
knows of a group or groups that should be consulted, they should forward that
information to the Commissioner.

Some members did not support the Motion and in particular, Councillor Kreling
was opposed to it because he believed the groups whose comments are proposed
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to be sought, may think it is the Region’s standards being set and this can cause
confusion.  He recognized this was an attempt by the province to avoid some of
the ludicrous liability cases that have ended up on the backs of municipalities, but
he was not convinced the Ministry’s proposal will stop that.  He was very
concerned that the discussion by the committee appears to be about increasing the
Region’s liability.

Councillor Legendre believed any confusion could be eliminated by a covering
letter to those groups specifying what is before them and why.  He believed
Council should be telling its constituents what is being proposed and request their
comments, emphasizing the fact that Council practice has been to consult with the
public when trying to establish a position.

Moved by J. Legendre

That the proposed provincial minimum maintenance standards be circulated
to interested groups for comment and that the report with comments come
back to the Transportation Committee on 1 April 1998 and that staff report
on the monitoring standards and councillors inform the Commissioner what
groups they wish to see consulted.

LOST

YEAS: L. Davis, D. Holmes, J. Legendre, M. Meilleur....4
NAYS: R. Cantin, C. Doucet, H. Kreling, M. McGoldrick-Larsen....4

The Committee Chair suggested, and committee agreed, that the comments
submitted by RCAG be appended to the report to Council.

Councillor Legendre believed the approach taken by the province is morally
reprehensible and was visibly upset about their proposal.  He expressed faith in the
judicial system, stating cases of liability which are completely outrageous will be
dealt with accordingly.  He indicated he had no difficulty setting standards to
ensure the public infrastructure is safer, however, he maintained that this provincial
initiative will not benefit the public.
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That Transportation Committee recommend Council:

1. Approve in principle the draft minimum road maintenance standards
attached as Annex “A”;

2. Advise the Ministry of Transportation that in Council’s opinion;

(a) A minimum standard for “road and bridge inspection” should
be included in the standards;

(b) It is believed that the minimum standards, with subsection
284(1.4), will provide the intended liability protection for
Municipalities;

(c) A Municipality may rely on subsection 284(1.4) and the
minimum standards to avoid liability, even if it adopts higher
standards, and;

3. Forward to the Ministry of Transportation suggestions and comments
about specific standards as contained in this Report, in addition to the
comments received from the Regional Cycling Advisory Group
(RCAG).

CARRIED as amended


