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SUBJECT/OBJET SUBDIVISIONS- AIR RIGHTS

KANATA REGIONAL SHOPPING CENTRE

DEPARTMENTAL RECOMMENDATIONS

That the Corporate Services and Economic Development Committee recommend Council
approve

1.

That the air rights located beyond 5.5 metres above Blocks 3 and 4, Plan 4M-921 be
declared surplusto Regional needs;

Thegranting of aleasefor theair rights (above 5.5 metres) over Block 4, Plan 4M -921
to Penex Kanata Limited for a period of ninety-nine years & nominal congderation
with the Penex having the option of renewing the lease for two, twenty-five year
periodsat fair market rent;

That the Region grant to Penex Kanata Limited an option to acquire the air rights
(above 5.5 metres) over Block 3 at fair market value with such priceto be agreed upon
between the Region/new City and Penex, or, in the absence of agreement, as
determined by an arbitrator;

That Penex shall have until the expiration of two years following the earlier of the
completion of the congruction of the Trandtway gation or the park and ride at the
regional shopping centre Steto exercise the option.



BACKGROUND

Commencing with the earliest discusson of the detailed officid policies for the Kanata Town Centre, the
Region has supported a compact development form for the regiona shopping centre. To encourage this
development form, in their comments in 1993 on Kanata Officid Plan Amendment No. 24, Regiond

daff recommended that policies be included in the amendment to permit development over the
trandtway and trangtway platformsin order to promote a compact and intensve development form.

The 1997 Regiond Officid Plan amilarly providesin Policy 3.2.12 that the Region shdll:

...encourage the creation of a community core as a focd point for the new development or
redevelopment area by:

a) enabling the core to develop over time as a compact, mixed-use, pededtrian, cydist and
trangt-friendly activity node

Findly, Kanata Officid Plan Amendment No. 51, gpproved in the context of the recent hearings on
commercid policesin the City of Kanata permits development & the Regionad Shopping City by way of
an air rights agreement.

DISCUSSION

The Region acquired Block 4 on Plan 4M-921in 1994 at a price of one dollar for trangtway purposes
through conditions of subdivison approva. Block 3 was dso acquired in 1994 for a park and ride by
purchase for a congderation of $1,650,000. The terms of the acquisition of Block 4, as provided in the
subdivison agreement, date that the ‘Region covenants and agrees to trandfer the lands which are
aurplus to the trangtway needs abutting Block 4 on the Plan of Subdivison to the Owner for nomind

congderation." It is condstent with the terms of this subdivison agreement that the portion of Block 4
not required for Regiond purposes, i.e. that above 5.5 metres, would be granted to Penex for nomind

congderation.

With respect to Block 3, while the intengfication of this Site, dlowing for a park and ride, is conasent
with Regiond and Kandta officia plan palicy, given that the Region paid the full market vaue for this
gte it isthe opinion of g&ff thet it is necessary to ensure that the fair market vaue for the arr rights over
Block 3 is pad to the Region. While it has not been possible to dete to reach agreement with Penex as
to the vaue of the air rights, Penex has requested that some degree of certainty be provided that it will
be able to acquire the arr rights.

An gpproach that meets the objective of providing compensationa market vaue to the Region while
aso providing certainty to Penex is the granting of an option to purchase. Under this scenario, Seff,
with the concurrence of Council, would indicate the price a which the Region/new City was prepared
to I thearr rights over Block 3. A period of negotiation would follow. In the event that an agreement
with respect to price is not reached, the question of price would be referred to an arbitrator for a find
dedson.



To provide atime limit to the option, Penex would be given until the expiration of two years following
the earlier of the completion of the condruction of the trandtway daion or the park and ride at the
regiond shopping centre Ste to exercise the option.

PRINCIPLES OF AIR RIGHTS AGREEMENT

The air rights agreement provides that the interest leased to Penex Kanata shdl be five and one- hdf
metres above the highest point of the platform, the bus lanes or the park and ride area. The location of
the highest point is of course not known a thistime. Therefore, if prior to the condruction of the
trangtway ether the Region/new City of Ottawa or Penex wish to conclusvely determine the point of
commencement of the ar rights, the agreement provides a process of negotiation by which the parties
can agree as to the point or refer the matter to arbitration. In either event the agreement dates thet the
location of the highest point of the platform, bus lanes and park and ride shal be based upon the
goproach a reasonably prudent engineer acting for a municipdity would congder in desgning a
Trandtway dation and a park and ride a the locations contemplated.

Saff note that five and one-haf metres would be sufficient dearance for light rail wereiit to be extended
tothisste.

NEW CITY OF OTTAWA

The encouragement of intengve devdopment a the Kanata Regiond Shopping Centre Ste is conggent
with the officd plans of the Region and the City of Kanata. The lease of ar rights will therefore not
have any negdive impact on the new City.

OTTAWA TRANSITION BOARD

The ar rights agreement and granting of the option will require the goprova of the Ottawa Trangtion
Board.

FINANCIAL IMPACT

Should the Region/new City of Ottawawish to proceed with the determination of the precise location of
the base of the air rightsin advance of Penex, then it will incur minor cogts (<$10,000) in o doing.

Should Penex determine to exercise the option for the air rights over Block 3, such will represent a
revenue to the new City. As described above, the amount of the revenue will be determined by
agreement, or falling agreement, arbitration.

Approved by Approved by
E.A. Johnston N. Tunnacliffe, RPP, MCIP



EAINT/TCM



