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Environmental Tobacco Smoke
and Service Industry Employees

Exposure to ETS

In 1994, more than 53 billion cigarettes', over 155
million cigars, and 200 tonnes of pipe tobacco’
were smoked in Canada. Health Canada estimates
that these products generated over 960 tonnes of
environmental tar annually in environmental tobac-
co smoke (ETS). Also called second-hand smoke,
ETS is composed of sidestream smoke (emitted
from the burning tip of cigarettes, cigars, and
pipes) and mainstream smoke (directly exhaled by
the user). ETS contains over 4,000 compounds, in-
cluding at least 42 known cancer-causing agents
(carcinogens)’.

Health Effects

It has been widely accepted since 1986 that ETS
causes lung cancer in non-smokers®. In 1993, the
U.S. Environmental Protection Agency (EPA) classi-
fied ETS as a “Group A” carcinogen’, responsible
for approximately 3,000 lung cancer deaths annu-
ally among American non-smokers’. Over 300
Canadian non-smokers die from lung, cancer each
year as a result of ETS exposure’.

Recent studies indicate that ETS is also responsible
for other cancer and heart disease deaths among
non-smokers®. ETS can pose an immediate danger

to persons with respiratory conditions, such as
asthma”. An estimated 2.4 percent” of the popula-
tion has asthma', or approximately 694,000"
Canadians. In addition, ETS poses numerous risks
to pregnant women and their developing fetuses”.

Increased Health Risks to Restaurant Workers

Most Canadian service industry* empfoyees are ex-
posed to ETS in the workplace. Not surprisingly,
research suggests they face significantly elevated
cancer risks®. For instance, food service workers
are 50 percent more likely to develop lung cancer
than members of the general population. Restau-
rant employees are exposed, on average, to ETS
levels 1.6 to 2 times higher than workers in offices
that allow smoking everywhere or restrict it to
areas not separately ventilated. Chemical concen-
trations in ETS have been found to be, on average,
4 to 6 times higher in bars than in offices where
smoking is allowed".

* Unless qualified, the expressions “service industry” and
“service sector” refer to occupational settings such as res-
taurants, cafés, bars, discotheques, hotels, shopping cen-
tres, retail stores, amusement arcades, hair salons, taxis,
etc.
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Service Sector Clientele: Children and ETS

ETS in the service sector is even more alarming be-
cause of the large number of children and infants
among the clientele. Exposure to ETS can trigger
and worsen asthma attacks in children®. An esti-
mated 300,000 Canadian adolescents and children
have asthma®. ETS is responsible for new cases of
asthma in children®. It also increases the risk of
developing lower respiratory tract infections, such
as pneumonia and bronchitis™.

Nineteen percent of all fast-food restaurant custom-
ers are under 18 years of age, with nine percent
under six years®. Among more “formal” restaurant
chains, the Keg or the Olive Garden, for instance,
over eight percent of diners are under 18 years of
age, with four percent under six years®.

No-Smoking Policies and Legislation

Acknowledging that ETS constitutes a serious
occupational health risk, the federal government
has banned smoking in its public sector work sites
and in federally regulated private workplaces®. The
territorial governments, as well as the majority of
provincial and municipal governments, have also
banned or severely restricted smoking in their
workplaces®. Municipalities across Canada have
enacted by-laws restricting or prohibiting smoking
in private sector workplaces or enclosed public
places. Legislatures have begun to enact similar
province-wide no-smoking legislation®.

There is, however, a substantial drawback in most
Canadian no-smoking laws and policies: most
service sector employees receive little protection.
Not a single provincial no-smoking act or
municipal by-law meaningfully protects the
occupational health of waiters, waitresses, and
bartenders. By contrast, over 165 U.S. munici-
palities ban smoking in restaurants, 18 in bars, and
51 in bars attached to restaurants”.

Why Service Sector Employees
Remain Unprotected

Many service sector employees are teenagers or in-
dividuals in their early twenties who are trying to
be self-sufficient for the first time. The U.S. fast-
food industry estimates that 40 percent of its em-
ployees are under the age of 18 Though unavail-

able, Canadian figures are probably quite similar.
Most food and beverage servers® are individuals
between the ages of 15 and 24 years®. Seventy-six
percent of teen servers are young females™.

Service sector employees often lack other market-
able skills or experience valued by society. Many
are single parents. Often part-time and among the
lowest paying in Canada®, service industry occupa-
tions contain the largest proportion of poor work-
ing women®. In short, many service workers live in
poverty. Poverty alone can discourage employees
from exercising their rights out of fear of reprisal.
Most service employees do not take advantage of
health safeguards under labour law, in part be-
cause they are generally non-unionized.

Teen employees are often unaware of their legal
rights and show little concern for their own long-
term health. They are thus unlikely candidates to
initiate ETS-related occupational health and safety
complaints. Lacking experience, knowledge, and
money, working teenagers™ also lack the political
power to change existing laws and policies. Those
under 18 years of age cannot vote.

Legal Recourse: Introduction

While enjoying little protection from no-smoking
legislation, service sector employees may use other
laws to eliminate ETS. Provincial human rights
codes and section 15 of the Canadian Charter of
Rights and Freedoms may be used to challenge dis-
criminatory no-smoking laws, inadequate no-smok-
ing policies, and harmful smoking practices.
Although these laws bave their own limiia-
tions, they bold out significant promise. Less
promising is provincial occupational bealth
and safety legislation, dealt with only briefly
bere.

Occupational Health and
Safety Legislation

Provincial occupational health and safety laws do
not deal specifically with ETS. They do, however,
contain relevant provisions, especially the follow-
ing: (1) an employee’s right to refuse unhealthy or
unsafe work without retaliation; (2) the duty of
employers to provide a safe and healthy work-
place.




Environmental Tobacco Smoke: The Service Sector

Refusing Unhealthy or Unsafe Work

Though a valuable means of protecting health, the
right to refuse unhealthy or unsafe work may not
secure effective protection from ETS. Employees
with asthma, for instance, may be unable to work
in what applicable health and safety standards
regard as an acceptably contaminated workplace.
More generally, employees may not recognize the
risks of ETS exposure, and may not identify ETS as
the source of their ill health.

Refusals to work are upheld only if the substance
in question presents a sufficient danger within the
meaning of the health and safety statute.
Statutes are worded differently. Some support
refusals only if a substance poses an “imminent
danger,” where “imminent” means relatively imme-
diate. Others may simply require the honest belief
that a substance is dangerous or likely to cause
harm.

A 1986 federal labour decision held that ETS was
not an “imminent danger.” The Federal Court of
Appeal ordered the case reconsidered”. During
rehearing, the federal government amended the
Canada Labour Code, dropping the “imminent”
requirement. The employee refused work again,
under the amended Code. The decision in this case
was favourable, based upon poor air quality in
general, not just the presence of ETS*.

A 1991 Ontario Court decision” upheld an ETS-
related refusal to work. Ontario’s Health and Safety
Act allows refusals involving situations or sub-
stances likely to endanger the employee’s health.

Providing a Safe and Healthy Workplace

The decision in Canada (Treasury Board) v. Wil-
son presents an obstacle to eliminating ETS under
an “employer’s duty” provision. At issue was a fed-
eral standard requiring the employer to remove
airborne contaminants or to confine them as close
to their source as possible. The Federal Court of
Appeal did not question the danger of ETS. In-
stead, it ruled that the standard did not address
ETS. The standard addressed contaminants result-
ing from work-related processes, not those intro-
duced by fellow employees. The employer, there-
fore, was found to have no duty to eliminate ETS
under the standard. The Supreme Court of Canada
refused to hear an appeal®. The Wilson decision
thus sets a somewhat discouraging but by no
means definitive precedent.

Human Rights Legislation

Advantages of Using Human Rights Legislation

Human rights legislation offers several advantages
over health and safety laws. Human rights acts not
only apply to laws” and workplace policies but
also regulate certain relationships, such as those
between the general public and service providers.
If a service employee is unable or reluctant to
launch a complaint, a customer may do so. A no-
smoking by-law or statute may be challenged if it
is “discriminatory.”

Human rights complaint procedures are designed
to be straightforward, inexpensive, and expedient.
Individuals seeking protection under such legis-
lation often belong to vulnerable groups and have
low-paying, part-time employment. Accordingly,
human rights commissions will often take up a
complaint free of charge if they are satisfied the
complaint has merit.

The Supreme Court of Canada has ruled that hu-
man rights codes aim at prevention, not blame™.
Those launching complaints need not prove
discriminatory intent”. Nor need they suffer actual
injury or harm. Establishing fault or blame, in the
sense of the common or civil law, is unnecessary.

The Supreme Court considers human rights acts to
be 'almost constitutional’ in nature”. These have
been interpreted® with a view to preventing dis-
crimination and fostering human potential and
achievement™. If a law or policy unfairly discrimin-
ates against a group, a judge may 'read in’ this
group, so that its members enjoy the advantages or
protection otherwise denied.

Provincial and Federal Human Rights Acts

The Canadian Human Rights Act (CHRA) applies
to federal legislation as well as to policies and
actions of federal departments and agencies. It
applies to federal contracts, collective agreements,
federally regulated private companies and federal
Crown corporations.

Provincial human rights codes govern most private
industry policies and practices, including those of
federally incorporated companies, which are
provincially regulated. Virtually all non-union-
ized service sector workplaces fall within
provincial jurisdiction. Provincial human rights
acts apply to provincial laws, policies, agencies
and to municipal councils and departments.
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Discrimination Defined

Several human rights acts have defined “discrimin-
ation”®. Where they do not, courts have provided
definitions. Existing definitions point to unfair dis-
tinctions and unjustifiable barriers. The Supreme
Court of Canada has affirmed that the concept of
discrimination encompasses intentional and unin-
tentional discrimination®. Failure to restrict smok-
ing, for instance, may represent unintentional dis-
crimination against asthmatic employees or pa-
trons. Legal remedies may vary according to whe-
ther discrimination is intentional or unintentional.
Whether a law, policy, or practice is intentionally
or unintentionally discriminatory depends on the
details of the case.

Prohibited Forms of Discrimination

Human rights codes protect only against forms of
discrimination that they enumerate. Discrimination
based on sexual orientation, for instance, is not
enumerated in every code. Discrimination based
on a disability, however, is enumerated in all such
codes but one: the Yukon’s. Persons with a dis-
ability such as asthma may therefore be protected
should they face discrimination because of their
sensitivity to ETS. Numerous human rights and
labour tribunal decisions support this position”.

Females, too, may be protected if they are discrim-
inated against because of risks ETS poses to preg-
nancy. A woman who is (or intends to become)
pregnant and is seeking to avoid exposure to ETS
may be forced to quit her job and avoid enclosed
public places. She may therefore face barriers to
employment and services. Every Canadian human
rights act prohibits discrimination on the basis of
sex. Manitoba’'s Human Rights Code, for example,
prohibits discrimination on the basis of “sex,
including pregnancy, the possibility of
pregnancy, or circumstances related to
pregnancy” [emphasis added]. Nova Scotia’s Hu-
man Rights Act states that the term “sex” includes
“the possibility of pregnancy and pregnancy-
related illness” [emphasis added].

ETS is a serious barrier to employment opportuni-
ties and services®, especially for persons with res-
piratory conditions and for pregnant women. While
such health-related conditions may not affect job
performance, sensitivity to ETS may discourage
individuals from applying for a position or effect-
ively force them to leave a smoke-filled work site.
What is more, ETS can undermine job performance
and advancement opportunities®. Sensitivity to ETS

may force certain individuals to work fewer hours
and accept a less remunerative position.

Denying protection to teenagers because of their
age may also be judged unfairly discriminatory.

Québec’s Charter

Québec’s Charter of Human Rights and Freedoms
includes two provisions that may protect individ-
uals from ETS in the workplace. Section 1 of the
Charter declares that “felvery human being has a
right to life, and to personal security, inviol-
ability and freedom” [emphasis added]. Section 46
states that “lelvery person who works has a right,
in accordance with the law, to fair and reasonable
conditions of employment which have proper
regard for his health, safety and physical
well-being”’ [emphasis added]. Thus in Quebec a
person need not fall within an enumerated group
to seek protection from ETS.

Challenging Human Rights Legislation

Human rights acts must comply with the Canadian
Charter of Human Rights and Freedoms. If a group
is unfairly discriminated against in a way that vio-
lates the Charter, a court may 'read’ that form of
discrimination into the act. The Ontario Court of
Appeal, for example, has read sexual orientation
into the Canadian Human Rights Act so that it
complies with section 15 of the Charter”.

Process

Members of enumerated groups must establish a
credible case of discrimination. They must show
that the disputed law, policy, or practice discrim-
inates against them unfairly. If such unfairness can
be shown, a legal remedy may be in order™.

An employer cannot excuse discriminatory pract-
ices by claiming that these represent the non-
authorized actions of co-workers” or clients. Em-
ployers must take reasonable steps to eliminate
such practices and prevent future occurrence”. Em-
ployers and service providers cannot justify dis-
criminatory policies based on customer preferences
either®. Lower profitability, too, is not an excuse
for discrimination®.

Workplace rules that discriminate intentionally and
unjustifiably are struck down®. In the rare event
that an employer can justify a discriminatory rule,
the employer is under no duty to address the com-
plaint of those affected”. Laws, policies, or rules
that discriminate unintentionally will ordinarily not
be struck down. For example, a work schedule
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requiring employees to work Fridays or Saturdays,
the Sabbath for Muslims and Jews, respectively,
will not be struck down. Instead, the employer will
be required to accommodate the employee or
client “short of undue hardship.” Accommodation
will vary in each case. The employer must show
why accommodation is not possible “short of
undue hardship.” No standard definition of undue
hardship exists. Judicial opinion has cited such fac-
tors as financial cost, employee morale, and risk to
safety®.

Given the preeminence of employee and public
safety under the law generally, it is doubtful that a
pro-smoking policy could be upheld, since it has
an adverse impact on all employees, clients, and
members of the public. It is difficult to claim that
‘smoke-free policies place undue hardship on
restaurants and other service providers. All of
McDonald’s corporate-owned restaurants and more
than half of its franchises in Canada became
smoke-free in March, 1994. All of its company-
owned restaurants in the United States are smoke-
free®. Taco Bell restaurants in Canada went smoke-
free on April 1, 1994%. New Dairy Queen franchis-
es in Canada, too, must adopt a smoke-free
policy®. A growing body of U.S. economic research
indicates that smoke-free municipal by-laws do not
have a negative impact on restaurant sales®”.

Human rights challenges may change industry
practices faster than efforts to enact or amend no-
smoking legislation. It is revealing that McDonald’s
adopted its smoke-free policy shorly after a num-
ber of high profile health-related lawsuits were
launched against the U.S. parent®.

Section 15 of the Canadian Charter of
Rights and Freedoms

Sub-section 15(1) of the Canadian Charter of
Rights and Freedoms states that:

“Every individual is equal before and under
the law and has the right to equal protection
and equal benefit of the law without discrim-
ination and, in particular, without discrimina-
"tion based on race, national or ethnic origin,
colour, religion, sex, age or mental or physi-
cal disability.”

Section 15 aims to eliminate discrimination caused
by unequal treatment. Its scope, however, is limit-
ed to law. The Charter does not apply to purely
private activity. Rather, it applies to government
activity, for instance, a by-law protecting some

employee groups from ETS but ignoring or only
inadequately protecting others™.

Section 15 protects all Canadians, not just groups
enumerated under sub-section 15(1). Section 15 ex-
plicitly protects against discrimination on the basis
of race, national or ethnic origin, colour, religion,
sex, age, or mental or physical disability.

The Supreme Court of Canada has held in certain
cases that section 15 should protect groups that are
politically vulnerable and unfairly denied benefits
enjoyed by others. These decisions may serve as
useful precedents for groups who have historically
experienced unfair treatment, such as service in-
dustry workers. They may prove useful, too, in ex-
tending Section 15 protection to youth in the
service sector.

Section 1 of the Charter

“1. The Canadian Charter of Rights and Free-
doms guarantees the rights and freedoms set
out in it subject only to such reasonable limits
prescribed by law as can be demonstrably
justified in a free and democratic society.”

Section 1 places limits on the rights and freedoms
it sets down. What limits, if any, should be placed
on section 15 rights will vary from case to case®.
Any such limits must be introduced by law and
fulfil certain conditions. The government has to
justify limiting a right or freedom. Its purpose in so
doing must be “pressing and substantial.” For
example, a court would have to ask itself whether
a no-smoking law that exempts the service industry
is a justifiable limit on the right to equal health
protection under the law. By contrast, a law that
bans smoking altogether imposes no limit on this
right. Section 1 criteria would favour the second
law.

Conclusions

Human rights codes and the Charter may be used
to challenge discriminatory pro-smoking practices
as well as inadequate no-smoking laws and
policies in the service sector. These legal avenues
are open to members of the general public as well
as to employees. Members of the larger community
are often in a better financial position to challenge
discriminatory laws, policies, and rules affecting
service employees than the employees themselves.
Conventional labour grievances have met with
limited success since most service employees are




not unionized. Along with the Charter, human
rights codes should be seen as complementing
occupational health and safety laws. All of these
legal strategies may be helpful in eliminating ETS
from the workplace.
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